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OP1 NI ON

Franks. J.

This declaratory judgnent action was initially filed
by the Deceased, John C. Phillips, against First American
Nat i onal Bank (Bank), asking a decree be entered renoving the

name of his daughter, Viola J. Leonard, fromtwo certificates



of deposit which Phillips clained to have pl edged to secure
Leonard s debt. Subsequently, Phillips anmended his conpl aint
to add Viola J. Leonard as a defendant, and charged t hat
Leonard had defrauded Phillips ?in obtaining the security
arrangenent?, wherein Phillips’ certificates of deposit were
changed fromhis sole ownership to their nanes jointly with
the right of survivorship. Subsequently, Phillips died and

t he Executrix of his Estate revived the action in her name and
filed yet another anended conpl aint.

Def endants filed notions for sunmary judgnment which
the Trial Court ultimtely granted, and the Estate has
appeal ed insisting there is disputed material evidence as to
whet her the deceased intended to add Viola Leonard to the
certificates of deposit wth a right of survivorship, and that
def endant Bank should be held liable for failure to follow the
i nstructions of the owner of the certificate of deposit.
Several depositions and affidavits were considered as a part
of the summary judgnent notion. The Trial Court and this
Court nust take all of the evidence and view it in the |ight
nost favorable to the opponent of the notion and al
| egitimate conclusions of fact nust be drawn in favor of the
opponent. Gay v. Anpbs, 869 S.W2d 925 (Tenn. App. 1993).

The record establishes that Phillips intended to
pl edge his CD s as security for Viola’s loan. This is first
established by the conplaints. Factual statenents contained
in a pleading my be considered as adm ssions. Pankow v.
Mtchell, 737 S.W2d 293 (Tenn. App. 1992). However, an
anmended conpl ai nt supersedes the original conplaint and the
original remains in effect only if the anended conpl ai nt
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specifically refers to or adopts it. Christian v. Lapidus,
833 S.wW2d 71 (Tenn. 1992).

Plaintiff filed three conplaints. The first
conplaint stated that ?plaintiff has always understood that he
was putting these up [CD s] to secure a loan for his daughter.

.? The second conpl ai nt adopts by reference the factual
averments of the original conplaint and states that Viola
Leonard defrauded the plaintiff in obtaining the security
arrangenment and retitling the CO s because she had no
intention of repaying the debt. The third conplaint, filed
after Phillips’ death, states that Phillips did not sign or
endorse the CDO's and that he did not authorize, direct, or
consent to the purchase of the joint ownership CDOs or to the
change of ownership. This conplaint did not adopt the
previously filed conplaints. However, as we noted in Pankow,
whi | e such admi ssions ? ose their conclusive character once
t hey have been anmended or w thdrawn, they continue to be
evidentiary admi ssions. . . .? P.296. There is no nmateri al
evidence that Phillips did not intend to pledge the CD s as
collateral for his daughter’s | oan.

The daughter subsequently defaulted on the | oan, and
the CD's, as collateral, were |iquidated by the Bank to pay
off the |loan. Wether the CD s should have remained in the
Deceased’s nane alone is of no consequence as to the Bank,
since the record establishes he intended the CD' s to be
pl edged as collateral for the | oan. Under either circunstance
the Bank was entitled to the proceeds of the CD s to satisfy
the loan. Accordingly, as to the Bank, sumrary judgnent was
proper and we affirmthe Trial Court on this issue.
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We concl ude the summary judgnent on behal f of the
daught er shoul d be vacated and the cause remanded for further
proceedi ngs. The signature of the Deceased was required at
the tine the certificates of deposit were transferred to the
name of the Deceased and the daughter jointly wth the right
of survivorship. An affidavit of a handwiting expert was
filed who opi ned that signatures ?beyond a reasonabl e degree
of scientific certainty are not authentic? signatures of J.C
Phillips. Taking the strongest legitimte view of the
probative evidence in this record on behalf of the Estate,
there is a disputed issue of material fact as to whether
Phillips authorized the transfer of the certificates into
joint ownership with his daughter wth the right of
survivorship. Accordingly, the cause is remanded for the
entry of a judgnent in favor of defendant Bank and for further
proceedi ngs in accordance with this opinion as to defendant
Vi ol a Leonard.

The costs of the cause are adjudged one-half to

plaintiff, and one-half to defendant Leonard.

Her schel P. Franks, J.

CONCUR:

Don T. McMurray, J.



WlliamH [|nnan, Sr.J.



